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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNIA

In the Matter of the Appeal of )
RAYMOND AND JUANI TA M, CARI GNAN

Appear ances:

For Appellants: Janes J, Unle
Publ i ¢ Account ant

For Respondent: Peter S. Pierson
Tax Counsel

OPINIOQOX
Thi s agpeal_is made Pursuant to section 1859% of
t he Revenue and Taxation Code fromthe action of the Franchise
Tax Board on the protest of Ra¥nnnd.and Juanita M Carignan
agai nst %roposed assessments of additional personal income
tax in the amounts of $327.45, $73.24, and $49.55 for the
years 1961, 1962, and 1963, respectively.

The issue presented is whether the inclusion of
noncash patronage allocations in gross inconme upon receipt
In 1957 constituted an election blndlng on appellants to
regard simlar allocations in 1961, 1962, and 1963 as gross
I ncome when received.

I n 1957 appel l ants received certain noncash patron-
age allocations fromthe Merced Tomato G owers? Associ ation.
Appel | ants wanted their income tax |Iabl|lt% deferred with
respect to the allocations until the year they were redeened
or realized upon. Through an error by the office staff of
aPPeIIants* accountant, however, the face anount of the
al locations was included in gross incone on appellants! 1957
personal income tax return.

No nore noncash allocations were received by
appel lants until after 1960, They did not report the face
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amount of allocations received in 1961, 1962, and 1963, their
intention being to defer inclusion of these aﬁlocatlons in
gross incone until the year they were redeened or realized
upon,

Concluding that an election had been made in 1957,
respondent Franchise Tax Board revised appellants? gross
income for the three years under appeal and included in
taxabl e income the face value of the noncash allocations
when received. ApEeIIants contend that they should not be,
bound by the m stake.

_ ~Section 17117.5 of the Revenue and Taxation Code
provides in part:

(a) Noncash patronage allocations from
farmerst cooperative and nutual associa-
tions . . . may, at the election of the

t axpayer, be considered as income and
included in gross income for the taxable
year in which received.

(b) If a taxpayer exercises the election
provided for in subdivision (a), the
anount included in gross income shal

be the face ampunt of such allocations.

(c) If a taxpayer elects to exclude non-
cash patronage allocations fromgross -
income for the taxable year in which
received, such allocations shall be
included in gross income in the year
that they are redeened or realized upon.

(d) If a taxpayer exercises the el ection
provided for 1n subdivision (¢), the face
anount of such noncash patronage all oca-
tions shall be disclosed in the return nade
for the taxable year in which such noncash
patronage allocations were received.

(e) If a taxpayer -exercises the election
provided for in subdivision (a) or %c) for
any taxable year, then the method of conputing
i ncone so adopted shall ves adhered to with
respect to all subsequent taxable years unless
with the approval of the Franchi se Tax Board a
change to a different method is authorized.
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Respondent?s regul ations provide in part:

| f a taxPayer I ncludes in his gross incone
for his first taxable year beglnn|ng after
Decenber 31, 1956, any anount attributable
t 0 noncash patronage allocations, he shall
be deened to have el ected to include the
face anount of such allocations in gross

i ncone for such year and all subsequent
taxabl e years.

* ¥ %

Once an el ection has been mads, it may be
changed only with the consent of the
Franchi se Tax Board. Application for
Bern[SS|on_to_chan e an" election shall

e filed within 93 days after the beginning
of the taxable year to be covered by the
return. (Cal. Admn. Code, tit. 18, reg.
17117.5, subdivision (c).)

~Once an el ection has been made as to the nethod
of reporting and paying tax on a certain transaction pur-
suant to a statutory provision, the choice made is generally
re%érded as bi ndi ng. Paci fi.c. National .Ca. v, \¥lch, 304 U'S
191 82 L. Ed. 12823.) el ection is afforded as a matter of
| egi slative grace and therefore nust be nade in the manner and
tinme prescribed by the Legislature. This rule also applies
with respect to methods of reporting which bind taxpayers for
subsequent years. Qtherw se, taxpayers with the benefit of
hindsight, 1n many instances, could shift from one method to
another in [ight of devel opments subsequent to their original
choice. (J, E, Riley Investnent Co. v, Conm ssioner, 311 U.S.

55 [85 L. Ed. 36]+)

. The provisions of section 17117.5 are clear and un-
equi vocal .  Such provisions neither require nor permt con-
sideration of the absence of wilfulness or negligence of the
taxpayer and an oversight of an accounting firmresulting in
an election contrary to wishes is still binding. (See N, H,
Kelley, T.C. Meno., Feb. 13, 1951.) Accordingly, a binding
election was made by appellants in” 1957,

An el ection under section 17117.5 is binding_mﬂth
respect to all subsequent years unless a change to a different
met hod is authorized. In accordance with respoadentts regul a-
tions, consent to a change in the reportlng met hod naK only be
given if application for permssion to change the nethod is
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filed with respondent within.93 days after the beginning of

the year to be covered by the return. (Cal. Adm n. Code,

tit, 18, reg, 17117.5, ‘subdivision (c), supra.) In the present
case, a change from the 1957 reporting nethod was neither
requested nor authorized.

It is true that appellants* situation is not one
where t hey seek to change an intentional election and benefit
from hindsight. They explain that the mstake did not come
to their attentionuntil the proposed assessnents were initia-
ted and consequently no attenpt was made before then to change
this unintended election in the manner prescribed. Nevertheless,
this circunstance does not forma legal basis for excusing
failure to conformto the statutory and regulatorg'reqU|renEnts.
(See N. H, Kelley, supra, T.C. Meno., Feb. 13, 1951.)

_ V% conclude, accordingly, that an election was nade
in the 1957 return to include noncash patronage dividends in
gross incone for the taxable year in which they were received
and that this election was binding W th respect to allocations
received during the years under appeal

ORDER

Pursuant to the views expressed in the opinion of

the board on file in this proceeding, and good cause appearing
t herefor,

. | T | S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 18595 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protest of Raynond
and Juanita M, Carignani against proposed assessments of
addi tional personal income tax in the ampunts of $327. 45,
$73.24, and $9.55 for the years 1961, 1962, and 1963,
respectively, Dbe and the sane is hereby sustained..

Done at Sacranmento, California, this 8th day of
January , 1968, by the State/BoardEQ Bqualization,
7 4 !
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